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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- ,
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

il aififram 1904 @ &IRT 86 & 3Tl AU BT 7 & UTH DI O Hebeil—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rul --jg.(j;).;.‘dfwtijen.;
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service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OlO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.0O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and: Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before.the—Iribunal on
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penalty, where penalty alone is in dispute. 5
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Uttar Gujarat Vij
Company Ltd., Sabarmati Division, Near AEC Railway Crossing, Ahmedabad-
380005 (in short ‘appellant’) against Order-in-Original No.CGST/A’bad-North/Div-
VlIlS.Ta_x-DC-OO4—17-18 dated 27.12.2017 (in short ‘impugned order’) passed by
the Deputy Commissioner, C.Ex. & Central GST, Division-VII(S.G. Highway East),
Ahmedabad-North (in short ‘adjudicating authority’).

2 Bfiefly stated that during the course of investigation by DGCEI, it was
found that the appellant appointed various Gram Panchayats as collection agency
to collect electricity consumption charges bill issued by them to their customers but
failed to pay service tax on commission paid under reverse charge mechanism
(RCM) w.e.f. 01.07.2012. On pointing out, the appellant immediately paid due
service tax Linder RCM alongwith interest before issue of show cause notice(SCN).
However, SCN dtd.17.04.2017 was issued for demand of service tax alongwith
interest and imposition of penalty. The adjudicating authority vide impugned order
confimed the demand alongwith interest under proviso to Section 73(1) and 75 of
the Finance Act 1994 respectively, appropriated the amount already paid against
service tax, interest and also imposed penalty equal to amount of service tax
confirmed under Section 78ibid with an option to pay penalty equal to 25% only if
the amount of penalty so determined is also paid within 30 days of communication
of the impugned order.

3. Aggrieved with the impugned order, the appellant has filed the present

appeal wherein, inter alia, submitted that:

» They are Gujarat Govt. owned public sector undertaking. Hence, there
cannot be any intention to tax evasion and its employees cannot derive any
personal benefits by suppression of taxable value and non-payment of
service tax. ‘

» They rely on case of CCE, Vadodara-ll Vs. BSNL passed by Gujarat High
Court confirming the order of the tribunal holding that no malafide intention
could be attributed to the assessee being a public sector undertaking of the
Gouvt. of India.

4. Personal hearing in the matter was held on 26.06.2018. Shri
Arvindkumar B. Solanki, Supdt. Of Accounts and Shri Dineshkumar S. Kapadia,
Executive Engineer, appeared on behalf of the appellant and reiterated the grounds

of appeal.

b, | have carefully gone through the appeal memorand

made at the time of personal hearing and evidences available on r 3
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issues to be decided is whether penalty imposed under Section 78ibid can be

waived or otherwise.

6. Prima facie, | find that the appellant is a Public Sector Undertaking (PSU) of
Govt. of Gujarat which is not in dispute. The appellant has paid service tax
alongwith interest under RCM after investigation initiated by DGCEI officers but
before issue of the SCN invoking extended period under proviso to Section 73(1) of
the Finance Act, 1994. The period involved is from 1% July, 2012 to 30" Sept, 2016.
The adjudicating authority has imposed penalty equal to duty confirmed under
section 78ibid vide impugned order. The appellant has mainly contested that
penalty is not imposable u/s 78 when there is no intent to evade payment.of duty

theirs being Govt. of Gujarat public sector undertaking.

6.1 In this regard, | find that in order to confirm penalty u/s 78ibid, it is
invariably required to prove ‘intent to evade payment of duty’ as held in series of
judgements of the higher appellate forum. | find that the adjudicating authority has
failed to prove this aspect since the appellant has voluntarily paid due service tax
and interest on pointing out by the DGCEI officials and even before issue of the
SCN. This act on the part of the appellant itself shows that they were under
bonafide belief that Gram Panchayats, to whom they had entrusted the work of
electricity bill collection on commission basis, are govt. authority and hence not
liable to tax. The apex court in case of Tamilnadu Housing Board Vs. CCE, Madras
[1994(74)ELT-09(SC)] has held as under: :

“Penalty not imposable when there is no intent to evade payment
of duty and the appellant is a non-profit making statutory body -
Rule 173Q of the Central Excise Rules, 1944. [para 3, 4]”

Similar view is taken by the Hon'’ble Tribunal in case of Surat Municiple Corporation

Vs. CCE, Surat [2006(04)STR-044(Tri.Del.)] as under:

“Penalty (Service tax) - Non-payment of Service tax - Mala fide
intention - Appellant being a Statutory Government Body, there
cannot be any mala fide intention to evade payment of Service tax
- It is a case of omission on the part of the appellants - Appellants
were under bona fide belief that they are not liable to pay Service
tax as being a Statutory Government Body - Penalty not imposable
in view of Section 80 of Finance Act, 1994 - Section 76 ibid. [para

7]”‘

Further, | find-that the period covered in the present SCN is from 01.07.2012 to
30.09.2016. Since the appellant is PSU and has paid duty and interest before issue of
SCN, they are entitled for benefit of Section 80ibid till the date oﬁrits dmrss
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paid after its collection. Thus, | find that it is not a case of of mandatory penalty. | also
find that in Explanation 2 of Section 73(3)ibid, it is clearly mentioned that “ no penalty
under any of the provisions of this Act or the rules made thereunder shall be imposed
in respect of payment of service tax under this sub-section and interest thereon”.
Since, | do hot find any intention of evasion of service tax of the appellant and also
being PSU and has paid service tax with interest, | find that lenient view must be
taken in the present appeal and accordingly, | set-aside the penalty imposed under

Section 78ibid vide impugned order.
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The appeal filed by the appellant stands disposed of in above terms.
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(SHT 9FT)
A (3rdTed )
: Date: gk /06/2018
Attested
Y
b
(B.A. Patel)

Superintendent (Appeals)
CGST, Ahmedabad
BY SPEED POST TO :

M/s Uttar Gujarat Vij Company Ltd.,
Sabarmati Division,

Near AEC Railway Crossing,
Ahmedabad-380005.

Copy to:

1. The Chief Commissioner, CGST, Ahmedabad Zone .

2. The Commissioner, CGST, Ahmedabad-North(RRA Section).

3. The Deputy Commissioner, CGST, Division-VII(S.G. Highway East),
Ahmedabad North.

4, The Asstt. Commissioner( System),CGST, Ahmedabad-North.
' (for uploading the OIA onh website.)

\/./ Guard File.
' 6. P.A. File.
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